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To:  The Honorable Glenn Wakai, Chair 

and Members of the Senate Committee on Economic Development, Tourism, and 
Technology 
 
The Honorable Clarence K. Nishihara, Chair 
and Members of the Senate Committee on Public Safety, Intergovernmental, and 
Military Affairs 

 
Date:  Wednesday, March 21, 2018 
Time:  1:45 P.M. 
Place:   Conference Room 414, State Capitol 
 
From:  Linda Chu Takayama, Director 
  Department of Taxation 
 

Re: H.B. 2605, H.D. 2, Proposed S.D. 1, Relating to Transient Accommodations 
 

 The Department of Taxation supports the intent of H.B. 2605, H.D. 2, Proposed S.D. 1, 
and offers the following comments regarding the tax provisions, for the Committees’ 
consideration.  This measure is effective upon approval. 
 

Part I 
 

Part I of the bill creates a one-time tax amnesty program, to begin no later than October 
31, 2018 and be completed before January 1, 2019.  The program would allow taxpayers to apply 
for a waiver of all civil penalties and interest and criminal prosecution for any general excise tax 
(GET) and transient accommodations tax (TAT) liability arising from the 2017 tax year or 
earlier.  The program excludes taxpayers under criminal investigation, but allows taxpayer under 
audit to participate.   

 
As an initial point, the Department notes that it already has a voluntary disclosure 

program, which allows taxpayers to voluntarily disclose tax liabilities to the Department.  See 
Tax Information Release 2016-02.  If the committees nevertheless determine that an amnesty 
program is necessary, the Department suggests keeping the mandate that the Department develop 
and administer an amnesty program, but deleting the other provisions.  This will give the 
Department the flexibility to develop the details, such as eligibility requirements, in a fair 
manner.  The Department notes that it previously administered an amnesty program, the Tax 
Fresh Start Program, from May 18, 2009 to June 26, 2009.  If, however, the committee opts to 
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March 19, 2018
Senator Glenn Wakai, Chair
Committee on Economic Development, Tourism, and Technology
Hawaiói State Capitol, Room 414
Honolulu, Hl 96813

Senator Clarence K. Nishihara, Chair
Committee on Public Safety, Intergovernmental, and Military Affairs
Hawaiói State Capitol, Room 414
Honolulu, HI 96813

Dear Chair Wakai and Nishihara, and Committee Members:

Re: HB 2605, HD 2, Proposed SD 1, Relating to Transient Accommodations
Hearing Date: 03-21-18 ð 1:45 pm; Conference Room 414

Thank you for the opportunity to comment on proposed amendments to HB 2605, HD 2. l mostly
will limit my remarks to Section 14 of the proposed SD 1.

Section 14 would allocate an unspecified percentage of GET and TAT tax revenues to the
counties, contingent upon establishment of a process to provide verification of compliance by an operator
or plan manager with county land use laws. I cannot tell from the language whether this allocation is
meant to replace or to supplement the TAT funds that the counties presently receive. Only if these
payments would be in addition to current allocations, could Hawaiói County support it.

A second point is that, if the State is looking for increased enforcement of vacation rentals, what
is the financial impact of that increased enforcement? It is more inspectors, and more appeals, and
contested cases on enforcement of vacation rentals, and the problem will persist indefinitely. Therefore
the payments to the counties should be every year. l think, but am not certain, that Section 14 is
providing annual allocations to the counties. I would ask that the language be made clearer, to avoid any
ambiguity.

Then third, the question remaining would be the amount. What is the right amount for the State
to invest in fixing this problem? As formerly provided, a $1 million allocation per county seemed viable.
Anything less would be inadequate to solve the problem with vacation rental enforcement.

In closing, I would note that previous versions of this bill gave a lot more teeth to enforce on third
party platforms, i.e., Airbnb and VRBO. Gutting that language will make it harder for counties to enforce
illegal vacation rentals, so if the State is looking for meaningful enforcement, please consider restoring
the stricter language.

s ectfully submitted,
\

, Harry Kim
Mayor, County of Hawaiói

County of Hawaiói is an Equal Opportunity Provider and Employer.
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In the end, this bill strikes a fair balance between insuring vacation rental transient activities pay 
their fair share in taxes, and preventing the Counties to be at a disadvantage in the regulation of their 
zoning laws. We further appreciate enhanced criminal penalties relating to illegal vacation rental 
usage, while recognizing the complicit role online.  
 
The improved County zoning authority in this bill will help us to hold illegal vacation rental 
operators responsible. We believe it will have a positive trickle down impact on preserving our local 
neighborhoods, keeping resort uses in resort areas, preserving our residential housing stock, and 
minimizing procedural barriers to insure timely due process.  
 
We do acknowledge the inclusion of some type of financial support for enforcement, and would 
gladly accept and support it in the scale of that proposed in the House versions of the bill.  
 
We thank the Chairs for proposing this new senate draft and we respectfully urge your committees to 
APPROVE this most timely and important piece of legislation. Mahalo for your consideration. 
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Testimony in Support of HB 2605 HD 2, Proposed SD 1 
 
 
 

March 20, 2018 
 

The Honorable Glenn Wakai 
Chair, Committee on Economic Development, Tourism, and Technology 
Hawaii State Senate 
Hawaii State Capitol 
415 South Beretania Street, Room 216 
Honolulu, Hawaii 96813-2425 
 
The Honorable Clarence K. Nishihara 
Chair, Committee on Public Safety, Intergovernmental, and Military Affairs 
Hawaii State Senate 
Hawaii State Capitol 
415 South Beretania Street, Room 214  
Honolulu, Hawaii 96813-2425 
 
 
 
Dear Honorable Chair Wakai and Honorable Members of the Senate Committee on Economic 
Development, Tourism, and Technology, and Honorable Chair Nishihara and Honorable Members of 
the Senate Committee on Public Safety, Intergovernmental, and Military Affairs: 
 
Hilton strongly supports HB 2605 HD 2, proposed SD 1. This bill, like SB 2963 SD 1, advances 
enforcement of existing state laws and county land use ordinances and is legally sound. 
 
 

HB 2605 HD 2, Proposed SD 1, Advances Enforcement  
of Existing State Laws and County Land Use Ordinances 

 
 
Passage of HB 2605 HD 2, proposed SD 1, is important in order to advance, and not hinder, the enforcement of existing 
State laws and County land use ordinances. Significantly, the enforcement provisions of the bill apply to all transient 
accommodations brokers, whether or not they enter into tax collection agreements. The Counties have testified in strong 
support of similar enforcement provisions in SB 2963 SD 1 and SB 2999: 





https://www.reuters.com/article/us-airbnb-expansion-chesky/airbnb-ceo-pledges-to-take-more-responsibility-for-impact-to-housing-idUSKCN1G708C
https://www.reuters.com/article/us-airbnb-expansion-chesky/airbnb-ceo-pledges-to-take-more-responsibility-for-impact-to-housing-idUSKCN1G708C
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March 19, 2018 
 
Senator Glenn Wakai, Chair 
Senate Committee on Economic Development, Tourism and Technology 
Senator Clarence Nishihara, Chair 
Senate Committee on Public Safety, Intergovernmental and Military Affairs 
Hawaii State Legislature 
 
Dear Senator Wakai, Senator Nishihara and Members of the Economic Development, Tourism and Technology, and 
Public Safety, Intergovernmental and Military Affairs Committees, 
 

Testimony in Support of HB2605 HD2 
 
The Kohala Coast Resort Association (KCRA) is in support of HB2605 HD2 providing financial support to the 
counties to assist with establishing a specified property tax rate, as well as allowing enforcement funds for short term 
vacation rentals. We believe that all vacation accommodations should be treated equitably by taxing and governing 
authorities and hope this bill will help assist the counties with those initiatives. 
 
KCRA is a collection of master-planned resorts and hotels situated north of the airport which represents more than 
3,500 hotel accommodations and an equal number of resort residential units. This is approximately 35 percent of the 
accommodations available on the Island of Hawai`i. KCRA member properties annually pay more than $20 million in 
TAT and $20 million in GET.  
 
We encourage your support of this measure. 
 
Sincerely, 
 
 
 
 
Stephanie Donoho   
Administrative Director 
 

mailto:kohalacoastresortassn@gmail.com
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Stored Communications Act – Privacy of Personal Information  
 
HomeAway must protect the personal information of the homeowners and travelers who 

use its websites. A federal law, the Stored Communications Act (SCA), sets forth the legal 
process required before HomeAway may respond to a request for owner or traveler information 
from a governmental entity. Notably, the SCA provides a private cause of action to individuals 
whose information is provided to a governmental entity in violation of the statute’s requirements. 
18 U.S.C. § 2707. Should HomeAway fail to abide by the SCA’s legal requirements for 
disclosing information, it risks incurring civil liability to the individuals whose information is 
disclosed.  

 
Paragraph (g) of Sections 8 and 9 would require a platform that is a “registered tax 

collection agent” to file “periodic returns” to the State that include personal, private information 
about homeowners who are listing their property, as well as information about each transaction 
they engaged in. Absolutely no form of legal process is afforded to either the homeowners whose 
information is to be disclosed or to HomeAway. Rather, HomeAway must simply file the reports 
as required.  

 
Those provisions of SB2963 violate the SCA. To protect the privacy of online 

communications, Congress passed the SCA, which “creates a set of Fourth Amendment-like 
privacy protections by statute, regulating the relationship between government investigators and 
service providers in possession of users’ private information.” Orin S. Kerr, A User’s Guide to 
the Stored Communications Act, and a Legislator’s Guide to Amending It, 72 Geo. Wash. L. 
Rev. 1208, 1212 (2004). “The Act reflects Congress’s judgment that users have a legitimate 
interest in the confidentiality of communications in electronic storage at a communications 
facility.” Theofel v. Farey-Jones, 359 F.3d 1066, 1072–73 (9th Cir. 2004).  

 
The SCA restricts government entities’ ability to compel disclosure of the contents of 

users’ communications and information from an electronic communications service (ECS) or a 
remote computing service (RCS). See, e.g., 18 U.S.C. § 2703(a)-(c); see also id. § 2702(a). In 
simple terms, an ECS is any service that allows users to communicate electronically with one 
another, while a RCS is any service that stores or processes information submitted by users. See 
18 U.S.C. §§ 2510(15), 2711(2). A single service may satisfy both definitions.  

 
HomeAway is both an ECS and a RCS. HomeAway is fundamentally a communications 

platform and thus qualifies as an ECS because it enables communications between listing owners 
and travelers through the secured communication feature it provides on its websites. Indeed, 
most reservations are made through direct online communications between an owner and 
traveler. HomeAway is also a RCS because it stores and processes information provided by 
users, including communications, pictures of properties, and listing information provided by 
owners.  

 
A federal court in Portland held that HomeAway was an ECS and RCS. HomeAway.com, 

Inc. v. City of Portland (D. Or. Mar. 20, 2017), No. 3:17-CV-91. And a federal court in 
Washington, D.C., recently held that Airbnb, which provides a similar secured communications 
service, is an ESC. In re United States for an Order Pursuant to 18 U.S.C. § 2705(b) (D.D.C. 
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Jan. 30, 2018, No. MC-17-2490-BAH), 2018 WL 692923. An entity that is either an ECS or 
RCS is obligated to follow the SCA’s requirements.  
 

The SCA limits the forms of process a government entity may use to obtain information 
from an ECS or RCS, depending on the type of information sought. It divides electronic 
information into two distinct categories: first, the contents of users’ communications, 18 U.S.C. 
§ 2703(a)–(b), and second, non-content customer records, id. § 2703(c). Within the second 
category, the SCA recognizes a “subset of noncontent records (sometimes known as ‘basic 
subscriber information’)” consisting solely of the customer’s name, address, phone number, and 
other basic information. 18 U.S.C. § 2703(c)(2). 

 
When a government entity seeks the contents of communications, the protections of the 

SCA are at their highest. See 18 U.S.C. § 2703(a)–(b). A warrant based upon probable cause is 
sufficient to obtain the contents of communications, and is required for communications that 
have been in the electronic storage of an ECS for 180 days or less.  Id. § 2703(a), (b)(1)(A), 
(c)(1)(A). If the government seeks non-content customer “records,” the SCA provides somewhat 
more limited protections. See 18 U.S.C. § 2703(c). But a subpoena is still insufficient to obtain 
most non-content records. For such records, the government generally must either obtain a court 
order authorizing disclosure, or demonstrate that the customer consented to disclosure. Id. 
§ 2703(c)(1)(B)–(C). Section 2703 permits the disclosure of basic information only—which, as 
explained above, is limited to a customer’s name and address, and other discrete categories—if 
the government employs an administrative, grand jury, or trial subpoena. Id. § 2703(c)(2). Thus, 
in Portland, the court held that the SCA barred the City’s attempt to obtain user information from 
HomeAway without obtaining an appropriate subpoena or court order.   

 
What this all means is that Paragraph (g), which would require HomeAway to hand over 

private homeowner information and transactional data particular to each owner without any kind 
of legal process at all, violates the process established by the SCA to protect individuals’ 
privacy.2  
 
Communications Decency Act – Ensuring eCommerce Survives and Thrives 
 

Section 230 of the Communications Decency Act (CDA) provides that “No provider or 
user of an interactive computer service shall be treated as the publisher or speaker of any 
information provided by another information content provider.” 47 U.S.C. § 230(c)(1). The law 
bars liability “under any … local law that is inconsistent with this section.” Id. § 230(e)(3). 
Section 230 provides broad immunity to online providers like HomeAway against attempts to 
impose obligations stemming from the publication of third-party user listings and 
advertisements. Put simply, Section 230 “protects websites from liability for material posted on 
the website by someone else.” Doe v. Internet Brands, Inc., No. 12-56638, 2016 WL 3067995, at 

                                                 
2 Although the Congress that enacted the SCA in 1986 believed that it was supplementing the protections of the 
Fourth Amendment, it now is well established that the Fourth Amendment extends to electronic communications 
and protects against government searches. The U.S. Supreme Court has warned against allowing technological 
advances to “erode the privacy guaranteed by the Fourth Amendment.” Kyllo v. United States, 533 U.S. 27, 34 
(2001). Paragraph (g) also violates the privacy protections of the Fourth Amendment. 
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*3 (9th Cir. May 31, 2016). In contrast, SB2963 punishes websites for material posted by 
someone else. 

Paragraph (g) of Sections 8 and 9 would require HomeAway, prior to publishing an 
advertisement, to require the homeowner (i) to provide their transient accommodations number 
and local contact information—and include that information in the advertisement; (ii) to verify 
that they have complied with state and county laws; and (iii) to provide a statement confirming 
compliance. Plus, HomeAway must remove any advertisements for which it cannot obtain those 
items, or upon notice from a state or county governmental authority. 

Section 15, makes it unlawful for a hosting platform to collect a fee for “booking 
services” for any “illegal” vacation rentals.  

Section 10 makes it unlawful for HomeAway to “engage in business” with a homeowner 
who is not “in compliance with all state laws and county ordinances.” How is HomeAway 
supposed to know that? 

Should HomeAway fail to follow these onerous and operationally crippling provisions, it 
is exposed to a fine of at least $25,000, which, if imposed for every listing, would quickly reach 
into millions of dollars. There is no bad faith or knowledge requirement before fines can be 
imposed. This also violates federal law.  

All three of the provisions listed above impose liability on HomeAway for content 
provided by third-party homeowners and property managers. The CDA flatly prohibits that 
result.  

By way of example, in January 2017, the City of Portland, Oregon, passed an ordinance 
that expressly imposed liability on hosting platforms for advertising unregistered short-term 
rentals. Portland City Code 6.04.060 (platforms may not “advertise or otherwise represent that an 
accessory Short-Term Rental is available for Occupancy unless” the “Operator has registered” 
with the City). After HomeAway challenged that provision as preempted by Section 230, the 
City conceded in a court filing that it could not defend that provision. HomeAway.com Inc. v. 
City of Portland, No. 3:17-cv-00091 MO (D. Or.), Dkt. No. 30, p. 5 (“The City acknowledges 
that Section 230 … prevents the City from holding HomeAway liable for its hosts’ failure to post 
their permit information in advertisements hosted by HomeAway.”).   

 
The CDA’s immunity applies regardless of whether the online provider reviews, edits or 

otherwise processes the third-party content before it is posted. “[L]awsuits seeking to hold a 
service provider liable for its exercise of a publisher’s traditional editorial functions—such as 
deciding whether to publish, withdraw, postpone or alter content—are barred.” Dowbenko v. 
Google Inc., 582 Fed. Appx. 801, 805 (11th Cir. 2014); see also Sulla v. Horowitz, No. CIV 12-
00449 SOM, 2012 WL 4758163, at *2 (D. Haw. Oct. 4, 2012). Any effort to require HomeAway 
to remove or prohibit listings would violate Section 230, because doing so would be to treat 
HomeAway as the publisher or speaker of content created by third parties, not created by 
HomeAway. 
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* * * * * 
The vacation rental industry plays a vital role in Hawaii’s economy. We would like to 

work with the state and local governments to modernize the regulations of this important 
economic sector. We note that the City and County of Honolulu considered several measures last 
year on transient vacation rentals that are being prepared for consideration by the Planning 
Commission. We want to work to protect communities while also protecting the State's 
economy. This legislation does not meet those goals. 

 
Thank you for the opportunity to share this testimony. 
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Comments:  



Coalition for Equal Taxation 
 

On behalf of the Coalition for Equal Taxation, we respectfully OPPOSE HB2605 and request that this Bill be held. 
 
We also respectfully draw the Legislature's attention that there are many law abiding transient accommodation 
operators that have operated in the State of Hawaii for years.     Operators have appropriately obtained registration 
licensing with the Department of Taxation, pay TAT/GET, file personal income tax returns and abide by local 
zoning ordinances.  All counties have designated zones where transient accommodation is legally allowed. 
 
This Bill also adversely impacts many law abiding TA operators as it contains provisions that are not consistent with 
Federal law, U.S. Constitution, Hawaii Constitution, Hawaii Taxpayer Bill of Rights. 
 
Tax Collection:   
 
Your DoTAX has outlined in their annual report their collection efforts regarding TA which are indeed effective.   
Your DoTAX already has all tools necessary to apprehend and enforce tax compliance.    Your DoTAX has all tools, 
access to information, both within the State and from the Federal IRS, to enforce tax compliance. 
 
County Zoning Enforcement:   
 
The County of Honolulu will review four proposed Ordinances relating to TA/Short term rentals in July of 2018.  
The County of Hawaii is in the process of forming their regulations.  This Bill contains many provisions relative to 
expanding the counties' authority to criminalize zoning violations.  This includes seizing a person's home, excessive 
fines, charges of a Class C Felony, and forgoing due process.  While we understand that violations are an issue to be 
addresses, what is proposed in this Bill is excessively punitive. 
 
This Bill also requires platforms to provide to the counties private identity and financial information of operators 
who advertise with them.  Many who advocate this are dismissive to the gravity of it. 
 
Hawaii Revised Statute governs the conduct of the personnel at the Department of Taxation regarding this 
information: 
 
 §237D-13  Disclosure of returns unlawful; destruction of returns.  (a)  All tax returns and return information required to be filed 
 under this chapter, and the report of any investigation of the return or of the subject matter of the return, shall be confidential.  It shall 
 be unlawful for any person or any officer or employee of the State, including the auditor or the auditor's agent with regard to tax  
 return information obtained pursuant to section 23-5(a), to intentionally make known information imparted by any tax return or  
 return information filed pursuant to this chapter, or any report of any investigation of the return or of the subject matter of the return, 
  or to wilfully permit any return, return information, or report so made, or any copy thereof, to be seen or examined by any person;  
 Any violation of this subsection shall be a class C felony. 
 
Whether it is the Federal IRS or the 50 states tax departments, there are requirements of confidentiality of taxpayer 
information.  This is not unique to Hawaii.   
 
And yet this Bill requires the platform to provide the same information to the county that if a state official provided 
they would be guilty of a Class C Felony.  Further, the platforms have testified that on even a wider scope, by 
Federal law they are not permitted nor required to disclose such information.  It should also be noted, there is case 
law that a government cannot require of another entity to do something which they themselves cannot legally do. 
 
This Bill suggests that if a platform obtains a "consent,"  that this would be a cure for the violations.  A standard 
form  "agreement of term" between a platform and an operator should not include a waiver of constitutional rights to 
privacy.   We also point out that the government of Hawaii has given themselves an even higher standard of privacy, 
with the requirement of affirmative steps in Article 1 of the Hawaii Constitution: 

 RIGHT TO PRIVACY   Section 6.  The right of the people to privacy is recognized and shall not be infringed without the 
 showing of a compelling state interest.  The legislature shall take affirmative steps to implement this right. [Add Const Con 
 1978 and election Nov 7, 1978] 



Phasing out of non-conforming and conforming uses of transient accommodations.    This refers to legally operating 
transient accommodations.  If the counties are trying to address TA being conducted in locations where it is not 
allowed, it is unclear why this Bill seems to authorize the counties to also do away with legal operators.    Again, we 
ask the state to recognize the many, many law abiding operators who are being adversely impacted in this Bill. 
 
This Bill has serious legal challenges and is excessively punitive.  We respectfully request that this Bill be deferred. 
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Comments:  

Dear Chair and Committee Members, 

I am the general manager of a resort on the west side of Maui and unable to testify 
before you in person on this important matter.  Instead, please accept my written 
testimony in support of HB2605.  I represent 160 staff members at our resort and we all 
are in support of this bill.  This is the last opportunity to address needed regulation and 
oversight of vacation rental units throughout our State.  Attempts have failed in the past 
on similar measures and significant tax revenue opportunities were lost.  Now another 
opportunity is before us and it is up to this Committe and the House to make this piece 
of legislation a reality.  We all are asking you to vote yes on HB2605. 

Mahalo 

Gregg Nelson 

General Manager 

Napili Kai Beach Resort   
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Comments:  

My name is Jeana Jones, and I am a licensed real estate professional. I work for a large 
real estate company and currently manage over 50 vacation rental properties on the 
Hilo-side of the Big Island. Vacation rental homes are vitally important for this area in 
particular, which is mostly zoned AG, due to the lack of hotels nearby. The economic 
impact if the new bill(s) are passed would be astounding. Tourism on this side of the 
island would simply die, along with many local businesses that rely on those tourist 
dollars to stay afloat. We operate with a high degree of integrity and I am a very 
involved property manager. 

I employ dozens of contractors who make a significantly better income here now than 
they would if they were forced to work in the hotel industry. 

Many corporations and companies use our vacation rentals for business. One global 
company in particular has spent hundreds of thousands of dollars with us in the past 
few years alone. 

In regards to the homes that I manage, we are simply the caretaker�V���R�I���R�X�U���R�Z�Q�H�U�¶�V��
future retirement homes, or their 2nd homes - their vacation home. These homes would 
never be available as long term rentals, as my owners come at least once a year, if not 
for the entire winter. Don't make this an issue of not-enough-long-term-rental-
availability. That is a completely separate issue. 

The vacation rentals that I manage alone for this side of the Big Island generate nearly 
$10M to the local economy annually. That doesn't include the owners that visit or winter 
here who also contribute, and they pay their taxes. 

We keep all the homes very well-maintained, much more so than long-term rentals. We 
do routine maintenance. All homes have landscaping service multiple times per month. 
All are treated for pests regularly. And we have the best guests, many who come year 
after year and become like family. And we have great neighbors! 

A few key points by our industry leaders at Airbnb: 



As the state and counties look to take action on short-�W�H�U�P���U�H�Q�W�D�O�V�����L�W�¶s important that 
they realize the significant impact their decisions will have on the future of tourism in 
�+�D�Z�D�L�L�����R�Q���W�K�H���V�W�D�W�H�¶�V���H�F�R�Q�R�P�\���D�Q�G���R�Q���W�K�H���S�H�R�S�O�H���D�Q�G���E�X�V�L�Q�H�V�V�H�V���Z�K�R���U�H�O�\���R�Q���Y�L�V�L�W�R�U�V��
to stay afloat. 

Hawaii has long been a top destination for visitors from all over the world. While many 
opt to stay in traditional hotels and resorts, visitors are also increasingly interested in a 
more authentic and local experience. Our average visitor is vacationing in Hawaii for the 
fifth time. They have ventured out from the resort areas and have discovered areas of 
the islands they enjoy. 

Some choose to stay in alternative accommodations rather than hotels. In doing so, 
they support our economy with hundreds of millions of dollars in spending. In addition, 
they generate tens of millions of dollars in potential tax revenue for the state �²  funding 
that Hawaii desperately needs. 

In a recently-conducted analysis of the alternative accommodations industry on behalf 
of Airbnb, the analysis yielded some important findings �D�E�R�X�W���J�X�H�V�W�V�¶���F�R�Q�W�U�L�E�X�W�L�R�Q���W�R��
�+�D�Z�D�L�L�¶�V���H�F�R�Q�R�P�\�� 

>> Alternative accommodations generated over $120 million in general excise and 
transient accommodations taxes statewide in 2016 (lodging and non-lodging spending). 
If the state had a system in place to allow platforms such as Airbnb to collect and remit 
these taxes from operators, this tax revenue would be more fully and effectively 
captured. 

>> Visitors using Airbnb, just the third-largest platform in Hawaii, spent an estimated 
$649 million in 2016, including $484 million on non-lodging expenditures such as food 
and beverages, contributing significantly to the success of local businesses and 
restaurants outside of traditional visitor destinations like Waikiki. 

>> Airlift to Hawaii grew by 28.6 percent between 2011-2016, yet hotel inventory has 
been growing at a much slower rate. As a result, the additional elastic supply of 
alternative accommodations available through platforms such as Airbnb has supported 
the increased arrivals and visitor spending. 

The state is grappling with budget deficits and as was recently reported, Gov. David Ige 
has already counted on tens of millions of dollars from alternative accommodation 
platforms to fill the gap. While short-term rental operators are eager for a mechanism to 
more easily pay their taxes and the state has been seeking a solution to the long-
standing problem of effectively capturing tax revenue from this industry, the current tax 
proposal at the Legislature is overly punitive, unworkable and cumbersome, according 
to former Attorney General David Louie. 

�:�K�D�W�¶�V���P�R�U�H�����D�V���W�K�H���F�R�X�Q�W�L�H�V���F�R�Q�V�L�G�H�U���X�S�G�D�W�L�Q�J���W�K�H�L�U���O�D�Q�G���X�V�H���U�H�J�X�O�D�W�L�R�Q�V���I�R�U���V�K�R�U�W-term 
�U�H�Q�W�D�O�V�����L�W�¶�V���S�U�X�G�H�Q�W���W�R���N�H�H�S���L�Q���P�L�Q�G���W�K�D�W���U�H�J�X�O�D�W�L�R�Q�V���W�K�D�W���V�H�Y�H�U�H�O�\���U�H�V�W�U�L�F�W���D�O�W�H�U�Q�D�W�L�Y�H��



accommodations, will most certainly have a negative impact on tourism and our 
economy. Already, hotels on Oahu are nearly at full capacity with almost 85 percent 
occupancy rates, and we have record level airlift coming to Hawaii �²  far exceeding the 
available inventory of traditional hotels. Without alternative accommodations, visitors will 
�E�H���I�R�U�F�H�G���W�R���J�R���W�R���R�W�K�H�U���G�H�V�W�L�Q�D�W�L�R�Q�V�����E�O�R�Z�L�Q�J���D���K�R�O�H���L�Q���+�D�Z�D�L�L�¶�V���E�L�J�J�H�V�W���L�Q�G�X�V�W�U�\�� 

In addition to the contributions to the economy, more and more residents rely on 
occasional short-term rentals to supplement their income and keep up with the high cost 
of living in the islands. Airbnb hosts, much like the guests they welcome, are spending 
their extra income in the communities where they live, contributing to local businesses. 

The substantial economic impact generated in Hawaii by vacation rental platforms such 
as Airbnb should not be dismissed as state and county leaders debate policies relating 
to alternative accommodations. Lawmakers and stakeholders should be looking to 
shape sustainable tourism that benefits all communities, rather than regressive policies 
that would adversely impact the industry that is the very backbone of our economy. 

Please don't kill tourism in Hawaii, especially here on the Hilo side of the Big Island. 
This bill should really not be considered as a state-wide bill, but each county should be 
considered individually to meet county-specific needs. 

  

Jeana Jones, Realtor(S)/Property Manager 
Hawaii Life Real Estate Brokers 
Hawaii Life Vacations 
808.936.7669 direct | 808.443.0292 fax 
512.536.0927 cell 
Vacations.HawaiiLife.com 
https://www.facebook.com/HawaiiLifeVacationsBigIsland 
vacations.hawaiilife.com/blog/big-island/planning-perfect-getaway-kapoho-
hawai%CA%BBi 
@Vacation2Hawaii on Twitter & Instagram 
Instagram @hawaiilifevacations 
Facebook @HawaiiLifeVacations 
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SUBJECT:  MISCELLANEOUS, County Vacation Rental Enforcement 

BILL NUMBER:  HB 2605, HD-2  

INTRODUCED BY:  House Committee on Finance 

EXECUTIVE SUMMARY:  Provides that a county shall be eligible to receive $_____ from 
general revenues for the purpose of enforcing all applicable laws and ordinances relating to 
transient accommodations and short-term vacation rentals, provided that no funds shall be 
released to a county until it has satisfactorily complied with specified conditions. 

SYNOPSIS:  Adds an uncodified section to provide that a county may receive $_____ to enforce 
laws and ordinances relating to transient accommodations, if it has: 

(1)  Established a real property tax rate that applies only to: 

(A)  Transient accommodations; or 

(B)  Short-term vacation rentals occupied for a period of thirty consecutive days or less; 

(2)  Developed a process to expediently issue special use permits to, and collect all applicable 
taxes from, qualifying properties that are proposed for use as: 

(A)  Transient accommodations; or 

(B)  Short-term vacation rentals occupied for a period of 180 consecutive days or less; 

(3)  Established a registry to track compliance by, and any complaints concerning, permittees 
who receive special use permits pursuant to paragraph (2); 

(4)  Established an expedited process for addressing alleged violations of zoning and special use 
permits laws and ordinances by operators of: 

(A)  Transient accommodations; or 

(B)  Short-term vacation rentals occupied for a period of 180 consecutive days or less; 

(5)  Established an expedited process for addressing an appeal filed by a party that was denied a 
special use permit pursuant to paragraph (2); provided that a county that has not established an 
expedited process by December 31, 2018, shall establish a process that is functionally equivalent 
to the contested case hearing process described in section 91-9, HRS; 

(6)  Enacted legislation that implements the conditions described in paragraphs (1) through (5); 
and 

(7)  Notified the governor in writing that it has complied with the conditions described in 
paragraphs (1) through (6). 



Re:  HB 2605, HD-2 
Page 2 

Requires counties receiving an appropriation under the act to submit a report to the legislature on 
what it did with the money. 

EFFECTIVE DATE:  July 1, 2030. 

STAFF COMMENTS:  Apparently, the Legislature wants the counties to focus on being 
proactive in enforcing its zoning and land use laws as they relate to vacation rentals. 

The remedy proposed in this measure is to hold out a large carrot.  If a county gets its proverbial 
act together and complies with the conditions in this measure, it gets a substantial one-time 
payout (blank amount now, but was $1 million in prior bill drafts).  Not bad for something the 
counties should have done anyway if they were serious about enforcing their zoning and land use 
laws. 

Digested 3/19/2018 
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The Senate 
The Twenty-Ninth Legislature 
Regular Session of 2018 
 
To: Senator Nishihara, Chair  Senator Wakai, Vice-Chair 
 Senator Wakai, Chair   Senator Taniguchi, Vice-Chair 
   
Date: Wednesday March 21, 2018  Time:   1:15 p.m. 
 
Place: Conference Room 414  
  
 
  RE:  House Bill 2605 SD1, Relating to Transient Accommodations 
 
Chairs Nishihara and Wakai and Members of the Committees: 
 
RBOAA must OPPOSE the bill.   
 
RBOAA is an advocate for compliance with all tax regulations and zoning ordinances. 
HB2605, as written, strips transient accommodation owners of many rights that other 
taxpayers and property owners are accorded and granted. 
 
RBOAA believes that laws must be consistent with the Hawaii State Constitution and the 
�7�D�[�S�D�\�H�U�¶�V���%�L�O�O���R�I���5�L�J�K�W�V�����Z�K�L�F�K���D�U�H���Juaranteed to all people. Transient accommodation 
operators should not be deprived of these fundamental rights. 
 
This Bill provides an amendment granting authority to counties as follows���� �³Each 
county may impose civil fines, in addition to criminal penalties and remedies for 
disgorgement of all profits and restitution of any money, real property or personal 
property that was obtained through unfair or unlawful business acts and practices��� ́
 
The counties wish to be granted power to seize money, real property and personal 
�S�U�R�S�H�U�W�\���I�R�U���Y�L�R�O�D�W�L�R�Q�V���R�I���F�R�X�Q�W�\���R�U�G�L�Q�D�Q�F�H���S�H�U�W�D�L�Q�L�Q�J���W�R���³�X�Q�I�D�L�U�´�����X�Q�G�H�I�L�Q�H�G�����R�U���X�Q�O�D�Z�I�X�O��
business acts and practices. Current law provides for fines and penalties for code and 
ordinance violations. The power of the government to seize a pers�R�Q�¶�V���P�R�Q�H�\�����R�U���U�H�D�O���D�Q�G��
personal property, should not be granted lightly. The remedy of disgorgement exists 
currently in the State of Hawaii Penal Codes for felonies such as murder, kidnapping, 
extortion, drug trafficking, etc. Hawaiian law explicitly guards against governmental 
�I�R�U�I�H�L�W�X�U�H�V�� �W�K�D�W�� �D�U�H�� �J�U�R�V�V�O�\�� �G�L�V�S�U�R�S�R�U�W�L�R�Q�D�W�H�� �W�R�� �W�K�H�� �Q�D�W�X�U�H�� �D�Q�G�� �V�H�Y�H�U�L�W�\�� �R�I�� �W�K�H�� �R�Z�Q�H�U�¶�V��
conduct. 
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RBOAA believes it is inappropriate to impose the same consequences as conviction of 
serious felonies upon those who violate county ordinances. We ask that the Committee 
strike this language from this Bill. 
 
This Bill provides for confidential tax information to be inappropriately shared with 
County personnel.  If the DoT were to pass this information to the County, they 
would be guilty of a Felony.  Since the counties do not administer the tax collection 
function that the Department of Taxation does, it is not appropriate that they be deemed 
entitled to private information of taxpayers. This provision is over-reaching and violates 
taxpaye�U�V�¶���U�L�J�K�W�V���W�R���F�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���D�Q�G���S�U�L�Y�D�F�\�����)�X�U�W�K�H�U�����L�W���F�U�H�D�W�H�V���D�Q���L�Q�F�R�Q�V�L�V�W�H�Q�F�\���L�Q���W�D�[��
policy by divulging information on only one form of taxpayer, i.e. taxpayers collecting 
transient accommodation tax, and is therefore discriminatory in nature.   
Recommendation:  Remove the reference to 1099. 
 
Tax laws not uniformly applied: The Department of Taxation has established rules for 
tax compliance that ALL businesses, regardless of nature, abide by. HB2605 lacks 
uniformity as it requires the collection of taxes by a tax agent and is, therefore, 
discriminatory in nature. By establishing a new method of tax payment that is unique to 
one type of business, HB2605 is depriving transient accommodation operators of rights 
provided to other taxpayers. The State of Hawaii, Department of Taxation Bill of Rights 
�S�U�R�Y�L�G�H�V�� �I�R�U�� �W�K�H�� �G�H�S�D�U�W�P�H�Q�W�¶�V�� �³pledge that the tax laws will be administered with 
fairness, uniformity, courtesy and common sense��� ́
 
RBOAA does not object to taxpayers voluntarily using the services of an intermediary to 
provide tax payment services, but it should be voluntary, not mandatory.   
 
Bill holds operators liable for wrongdoing on the part of agent: The bill provides that 
if the agent fails to report or pay the taxes on behalf of operators, the operator will be 
jointly and severally liable for taxes due. It is inappropriate to hold the operator liable for 
the actions or omissions of the agent who is registered or possessing an agreement with 
the DOT. Additionally, an operator will not have knowledge of payments between the 
agent and DOT, leaving the operator responsible for something they have no knowledge 
or control over. 
 
Agent to turn over to counties, periodic and annual returns, electronic data sheet 
with i nformation on each TA rented including address, number of nights, price, 
amount of Tax and 1099 income: The counties do not have the responsibilities of a tax 
collection department and have no valid claim to review periodic and annual returns nor 
is there a compelling need for information detailing number of nights, prices and income 
to determine if zoning compliance is, or is not, taking place. The DOT Bill of Rights 
�S�U�R�Y�L�G�H�V�����³Taxpayers have a right to be assured that their dealings with the Department 
of Taxation will be kept confidential. Taxpayers have a right to be assured that their tax 
returns and tax information will not be disclosed���´�� �7�K�H�� �6�W�D�W�H�� �R�I�� �+�D�Z�D�L�L�� �&�R�Q�V�W�L�W�X�W�L�R�Q��
�S�U�R�Y�L�G�H�V���³the legislature shall take affirmative steps to implement the right of the people 
to privacy�´���D�Q�G���³The right of the people to be secure in their persons, houses, papers and 
effects against unreasonable searches, seizures and invasions of privacy shall not be 
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violated���´�� �2�S�H�U�D�W�R�U�V�� �R�I�� �7�$�� �V�K�R�X�O�G�� �Q�R�W�� �E�H�� �H�[�F�O�X�G�H�G�� �D�Q�G�� �G�L�V�H�Q�I�U�D�Q�F�K�L�V�H�G�� �I�U�R�P�� �W�K�H�V�H��
protections afforded all other taxpayers. 
 
This Bill provides for the tax collection agent to obtain written consent from 
operators to disclose periodic returns and other information.   The Bill should be 
explicit about what the consent is, as the consent appears to be a waiver of the person�¶�V��
constitutional right to privacy. 
 
Upon request by a county, agent shall disclose any information in returns or cover 
sheets to planning director or any county official designated by the mayor. An agent 
should not be providing confidential tax information any county personnel as they are not 
designated tax personnel for state TAT or GET receipts. This would violate TA operators 
of the rights of privacy afforded to other taxpayers.  This information should only be 
obtainable through proper subpoena power. 
 
Requires operators to obtain verification of compliance with written certificate, 
verification or permit . The counties of CC Honolulu, Kauai and Maui all have 
designated zones where it is legal to conduct transient accommodation rental. For 
example, on Ma�X�L�¶�V�� �V�K�R�U�W���W�H�U�P�� �U�H�Q�W�D�O�� �Z�H�E�V�L�W�H�� �S�D�J�H���� �W�K�H�\�� �Q�R�W�H���³�������������� �X�Q�L�W�V�� �D�U�H�� �H�O�L�J�L�E�O�H��
by zone without obtaining a permit���´�� �.�D�X�D�L�� �K�D�V�� �V�H�Y�H�U�D�O�� �W�K�R�X�V�D�Q�G units in visitor 
destination zones, and CC Honolulu has thousands of units in resort zones. It is not 
practical for each legally zoned operator to obtain a written consent when it is easily 
identified as operating legally by its zoning category on the applicable zoning map for 
�H�D�F�K�� �F�R�X�Q�W�\���� �7�K�H�U�H�� �Q�H�H�G�V�� �W�R�� �E�H�� �D�� �P�R�U�H�� �S�U�D�F�W�L�F�D�O�� �V�R�O�X�W�L�R�Q�� �W�R�� �Y�H�U�L�I�L�F�D�W�L�R�Q�� �W�K�D�W�� �G�R�H�V�Q�¶�W��
require each operator to request a written consent letter from the counties.  
 
The counties are not equipped to be able to provide such documentation in a timely 
fashion. 
 
Allows counties to phase-out conforming or non-conforming single family transient 
vacation rental units in any zoning classification. Phasing out conforming units and 
possibly, non-conforming units, would equate to a �³government taking�  ́ and therefore 
property owners would be entitled to just compensation. It should also be pointed out that 
to adopt a law that eliminates the conforming use of single family homes in any zoning 
classification would be a breach of public trust in government who has made this activity 
legal since the 1960s. Hawaii has developed master planned resort properties that 
included individually owned homes and condominiums. Owners purchased these 
properties with the legal right to provide lawful vacation rental as provided by approved 
zoning for such activity.  
 
The Bill provides for the Counties to charge a person with a Class C Felony for a 
county zoning infraction.  A Class C Felony is an extreme punishment for a zoning 
violation.   
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Requires operators to provide to agent a statement of compliance with land use laws 
and ordinances. This is redundant when other forms of proof are required.  It is also 
unduly burdensome to the counties and operators to prove compliance. 
 
Require broker to publish name of local contact in advertising. This will be confusing 
to the consumer and worse, lends itself to possible unscrupulous activity against a guest 
by anyone who impersonates as an on-island contact.  Further, this provides no 
discernable benefit to any party. 
 
Thank you for the opportunity to testify on this measure. 

Sincerely, 

 

Neal Halstead 
President, 
Rental by Owner Awareness Association 

 
 

Rental By Owner Awareness Association (RBOAA) is a Hawaii non-profit corporation founded in 2011, 
with over 1000 members.  Our mission is to provide Hawaii vacation-rental property owners with 
information to help them comply with the applicable State and County regulations, support the Hawaii 
economy by offering visitors choice in accommodation, and advocate for the rights of Hawaii vacation 
property owners.  RBOAA members provide transient vacation rentals in full compliance with existing tax 
and County regulations.  RBOAA fully supports enforcement of existing regulations.   
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